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ELECTRONIC TRANSACTIONS BILL 2001 
Second Reading 

Resumed from 23 October 2001. 

HON RAY HALLIGAN (North Metropolitan) [5.41 pm]:  This Bill is a piece of uniform legislation that has 
been around for some little time.  It was in the Parliament in 2000, just prior to the election.  That is why it was 
not progressed.  It has been around for the past two years while this Government has been in office.  It has taken 
that long to reach this stage.  The Bill has been developed under the auspices of the Standing Committee of 
Attorneys General, which agreed to enact model electronic commerce legislation based on the recommendations 
of the electronic commerce expert group report and relevant articles in the “United Nations Model Law on 
Electronic Commerce 1996”.  The commonwealth Electronic Transactions Act 1999 received assent on 10 
December 1999 and commenced on 15 March 2001.  I understand that all other jurisdictions in Australia have 
already passed uniform state and territory electronic transaction Bills. 

The Electronic Transactions Bill 2000 was presented to this Parliament and subsequently reported by the then 
Standing Committee on Constitutional Affairs in report No 58 dated 6 November 2000.  The Electronic 
Transactions Bill pertains to what is currently happening with e-commerce in Australia and elsewhere.  In part, 
report No 58 states - 

The definitions of e-commerce have shifted over the last few years in two respects: 

initially e-commerce was defined as financial transactions over electronic communication, but the trend 
now is to define e-commerce as any business communication such as the exchange of information by 
electronic communication; and 

initially e-commerce was defined as the technical event of an electronic communication, but now the 
trend is to see e-commerce as an approach to business, with the technology as the enabler. 

These two new trends are reflected in the recent definition of e-commerce provided by the National 
Office for the Information Economy.  That definition states that: 

“In e-commerce, business is communicated and transacted over networks and through 
computer systems. The most restrictive definition limits e-commerce to buying and selling 
goods and services, and transferring funds through digital communications.  However, e-
commerce also may include all inter-company functions (such as marketing, finance, 
manufacturing, selling, and negotiation) that enable commerce and use electronic mail, EDI, 
file transfer, facsimile, video-conferencing, workflow, or interaction with a remote computer.  
E-commerce also includes buying and selling over the World Wide Web and the Internet, 
transferring electronic funds, using smart cards and digital cash, and doing business over 
digital networks.” 

The Bill addresses information security concerns by creating a stable legal environment for the conduct of e-
commerce across Western Australia.  Further on the report states - 

The Bill is modelled on the Commonwealth Electronic Transactions Act 1999 (the Commonwealth Act) 
which in turn adopted most of the provisions of the United Nations Model Law on Electronic 
Commerce 1996.  This model law has been endorsed by a number of international jurisdictions. 

In addition - 

The Bill is part of a national uniform legislative scheme to facilitate the use of electronic transactions.  
The scheme requires all State and Territory governments to enact legislation within their jurisdiction to 
facilitate the removal of existing legal impediments to e-commerce.   

 . . .  

The Bill is based on two principles: functional equivalence and technology neutrality. 

The term functional equivalence, also known as media neutrality, means that transactions conducted 
using paper documents and transactions conducted using electronic communications should be treated 
equally by the law and not given an advantage or disadvantage against each other. 

The term technology neutrality means that the law should not discriminate between different forms of 
technology; for example, by specifying technical requirements for the use of electronic communications 
that are based on an understanding of the operation of a particular form of electronic communication 
technology. 
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The Bill also gives legal effect to electronic signatures.  During the time the Bill was considered by the then 
Standing Committee on Constitutional Affairs the committee placed an advertisement in The West Australian 
inviting submissions on the Bill.  The committee received one written submission as a result of the 
advertisement.  As a further part of its review, the committee invited comments from a number of organisations 
and departments that it considered should make a submission.  Those organisations and departments were the 
Australian Stock Exchange Ltd, the Australian Bankers Association, the Western Australian Chamber of 
Commerce and Industry, the Internet Industry Association, the Law Society of Western Australia and the Office 
of the Attorney General.  That is an august group of organisations, as are the individuals within them.   

The written submission came from two individuals who expressed their concern in the following manner - 

Mr Clarkson and Mr Dartnall concluded their submission by advising the Committee that they were 
concerned that the current desire to promote electronic commerce may result in a situation being created 
where persons with a conscience before God are discriminated against in business or personal affairs. 

That is because their group had no wish to use - and certainly did not recognise - computers.  I will refer to that 
situation later. 

The Law Society of Western Australia concluded that it had no substantial comment to make on the Bill.  In his 
then capacity as Attorney General, Hon Peter Foss provided the following information to the committee - 

. . . that he doubted whether legislation would ever be passed making electronic transactions obligatory.  
He told the Committee that he was not aware of even the slightest suggestion that there was any 
intention to introduce legislation that required the use of electronic transactions.  He submitted that he 
would not support it and he could not understand why anyone would want it.   

Hopefully that overcame the concern of those two individuals.   

Some people were concerned about wills and codicils and the like.  Hon Peter Foss expressed his opinion about 
this issue when he stated -  

. . . it is the Government’s - 

That is, the previous Government’s -  
intention that things such as wills and codicils, trust documents and powers of attorney will be excluded 
at the commencement of the legislation.  

The Standing Committee on Constitutional Affairs concluded that all major stakeholders contacted by the 
committee had expressed their support for the Bill and made two recommendations.  Recommendation 1 states -  

The Committee recommends that when considering any future legislation that imposes a requirement to 
conduct a transaction electronically, the Legislative Council should consider including a provision for 
conscientious objection.   

Recommendation 2 reads -  
The Committee recommends that all clauses of the Electronic Transactions Bill 2000 be passed.   

When the new Government took over the treasury benches, the Electronic Transactions Bill 2001 was presented 
to the Standing Committee on Legislation.  Paragraph 3.3 of the committee’s seventh report, dated November 
2001, reads -  

On November 7 2000 the former Constitutional Affairs Committee tabled Report No58 in relation to 
the Electronic Transactions Bill 2000 in the Legislative Council, making two recommendations.  The 
Committee refers the Legislative Council to that report.   

From that I can conclude only that it agreed with the recommendations of report No 58.  The Liberal Party 
supports this Bill.   

HON DEE MARGETTS (Agricultural) [5.53 pm]:  As Hon Ray Halligan stated, there does not appear to be 
much in the committee reports to indicate the likelihood of widespread problems, although the issue of religious 
preferences was raised, which has wider application.  I noticed that there were no representatives from consumer 
associations.  Somebody may have been asked but his or her group was not on the list of groups mentioned by 
Hon Ray Halligan.  There are issues for consumers.  When my research officer and I looked at this legislation, 
we noticed that the Bill does not refer to issues of security or liability, which is a problem when dealing with 
electronic signatures.  At some stage we may have to make further legislative changes to deal with any problems 
that arise.  This situation is not unique to Western Australia, but the issue of electronic transactions goes hand in 
glove with issues of privacy and security.  Measures have already been implemented at the federal level.  
Legislation that was put through a few years ago when I was in the Senate made it compulsory for medium and 
large-size businesses to remit their taxation by electronic means.  That made electronic transactions compulsory.  
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It then became illegal for medium to large-size businesses to remit their taxation by cheque.  If Hon Peter Foss - 
being Attorney General at the time - doubted there would ever be a situation that would make electronic 
transactions obligatory, it is already happening at a federal level in some instances of taxation remittance to the 
Australian Taxation Office.  There are some elements within the legislative system, albeit at a federal level, 
where that is already accepted.  I am not saying that that is a good thing.  My questions at the time indicated that 
the main push for those changes did not come from the consumers but from the banks and financial institutions.  
They did not want to deal with cheques or people in organisations who were not using electronic means, which is 
a concern.  Therefore, if this legislation is passed at a state level, it may only be a matter of time before a number 
of state bodies, financial institutions or other bodies at a state level ask a Government to take the extra step 
because of the extra costs involved with manual transactions.  Precedents exist at a federal level where it is 
already illegal for medium to large businesses - as far as I am aware - to remit their taxation to the ATO by 
cheque rather than by electronic means.   
Once electronic transactions carry the same status as manual transactions for the paying of bills or the 
transferring of legal documents for instance, how long will it be before private institutions use that as their 
preferred or only means of accepting payment for goods and services?  At what point is it forced upon the rest of 
the community because of the convenience for some?  Of course, a loss of business may be one reason some 
businesses do not yet say they will not accept cheques.  However, for some businesses, the amount of business 
they do by cheque may be such that they simply do not care about the business that they may lose.  There are 
already some discriminatory practices going on.  In many cases people are asked to pay for something over the 
phone by credit card.  If a person does not wish to do that, it can be extremely difficult to conduct commerce in 
that way.  Some private companies are using electronic transactions to discriminate against those people who 
prefer not to pay by phone, which is a concern.  We must all maintain a watching brief on this matter to ensure 
that particular problems will not emerge as a result of a move in this direction.   
An irony exists in this House on this matter.  The committees of this House are still unable to accept video or 
audio evidence on the same basis as evidence given in person.  It seems more than passing strange that a State 
the size and extent of Western Australia would still have an enormous anomaly between the status of evidence 
given by video or audio means and that given in person.  Given that this legislation, which obviously has the 
support of the House, will give equal status to electronic and manual transactions, it is about time we caught up 
and made it legal and encouraged people to participate in the committee process in this place.  Video and audio 
evidence should have the same status as evidence given in person.  This is well overdue. 
HON NICK GRIFFITHS (East Metropolitan - Minister for Government Enterprises) [5.58 pm]:  I thank 
honourable members for their contributions in support of the Bill.  I note the concerns raised by Hon Dee 
Margetts and trust that the Australian society will keep a watching brief as she suggests. 
Question put and passed. 
Bill read a second time, proceeded through remaining stages without debate and passed. 
 


